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Abstract : Secrecy layers in the bank work as the representative of its status as an agent of trust, where the 

customers expect legal protection to their personal data and information. Unfortunately, the government in 

Indonesia has the authority to supersede this pact on the ground of public interest. 

The purpose of this research is to find how small change in the government policy may give chance for the 

banks to put up their title as the agent of trust. In finding such a purpose, this research used a normative juridical 

approach to understand the conformity between the rules and the applicable provisions. The research 

specification used a descriptive-analytical approach by using qualitative juridical data analysis methods. 

The result of this research shows that despite the acclaimed adequate regulations concerning customer 

protection in Indonesia, there is a vacuum of law for the banking protection from the Authority which prevents 

the banks from fully protecting their customers. The authors consider that it is necessary to revise the Law to 

enable the banks to protect their customers well. The author named this comprehensive protection as the 

„umbrella protection‟ as it may close the existing gap between the law in theory and practice. 

Keyword: Legal system (including judiciary), Regulation, Trust law 

INTRODUCTION 

 

 

In collecting or channeling funds from and to the people, banks must provide a sense of security to its customers 

while subsequently protect the customers‟ funds . People's trust in the banking institution mainly lies in the 

bank‟s function to maintain customer‟s confidentiality, particularly concerning the saving and deposit data. The 

public tends to lean onto the relationship between them and the bank as an inevitable part to the transactional 

business interaction (Pauline W.J. van Esterik-Plasmeijer, & van Raaij, W. Fred, 2017). 
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Good confidentiality attracts customers to fulfil their basic needs through the banking services, such as saving 

funds. In case of absence neither guarantee nor the sense of security from the banks, People will tend to refuse 

to connect with the bank, let alone save their money or maintain a good relationship (Susilo, 2000). 

 

Besides, confidentiality works as the heart for a trust-based financial institution such as the bank. In some cases, 

bank secrecy may inflict controversy or resulting into complicated law enforcement; removing the bank secrecy 

from the rules and regulations or statutory provisions on the other hand, will be unlikely possible. The absence 

of confidentiality may destroy the entire banking system (Husein, 2010). 

 

The banks must treat the customers and their interests based on the principle of confidentiality (confidential 

principle). This principle requires the banks to keep all of the information related to the customers and their 

deposits confidential. It helps the banks gain trust from the public to increase the number of people who use 

banking services to store money (Vasylieva, T. A., & Chmutova, I. M., 2015). 

 

Indonesia currently regulates bank secrecy under the Law Number 7 of 1992 as has been amended by Law 

Number 10 of 1998 concerning Banking (hereinafter referred to as the "Banking Law"). According to Article 1 

point 28 of the Banking Law, bank's secrets are any information related to the people who deposit or save their 

money, including its surrounding details. Meanwhile, Article 40 paragraph (1) of the Banking Law provides 

exemptions to such a provision in case of tax purposes (Article 41), settlement of bank receivables submitted to 

the State Receivables and Auction Affairs Committee (Article 41A), judicial interests, or criminal cases (Article 

42), civil cases between banks and their customers (Article 43), exchange of information between banks (Article 

44), and approval of a power of attorney made in writing from the depositing customer (Article 44A). 

 

Banks are currently required to report to the authority in carrying out their business activities based on the 

prevailing regulations or laws, either related to their confidential information or not. More often than not, they 

must face a request to disclose confidential information to the authority. Banks shall be relieved from the 

obligation to protect their customer's financial conditions when the relevant customer gives permission to do so. 

Information disclosure upon approval does not considered as a violation of the data protection obligation 

(Reiersen, J. (2017). 

 

At times, the authority (currently the command is held by the Financial Services Authority) may issue an order 

for confidentiality disclosure without involving the relevant bank‟s consideration. The mandatory requests to 

share confidential information often made without consent to support investigation process from the authority. It 

is common to see enforcement officers suddenly handover disclosure notice from the authority to the bank. It 

leaves the bank helpless, defenceless, and unable to negotiate against such a condition. The legal politics 

ambiance in the Indonesian government is placing the bank as a supporting object of the government. It is 

stipulated under the Article 4 of the Banking Law that banks are the part of the governmental instruments that 

have no right to refuse, negotiate, or defend themselves against government‟s will. The authors view that the 

banks should have held position as subjects instead of objects, hence granting them the ability to harness their 

function as the agent of trust properly (Rothstein, Bo & Stolle, Dietlind, 2010) . 

 

According to Raharjo (2000) legal protection entails support to certain human rights that are harmed by others. 

People need legal protection to be enjoy all rights under the law. The law may hold a function as the tool to 

manifest adaptive, flexible, predictive, and anticipative protection; the socially, economically, and politically 

weak people usually need it as a tool to obtain social justice. 

 

In terms of type, legal protection may be given to an individual or a system. The existing banking protection 

today is rather individual, since it only protects the customers as they are, instead of the whole system 

surrounding them. The authors consider that it is necessary to transform the individual protection into the 

systemic protection. Banking transaction involves various stakeholders around the customers which covered 

under a certain system. Systemic protection attached to the banking service will ensure better protection for the 

banks and their customers. The author calls this systemic protection as the „umbrella protection.‟ Besides, how 

can the bank protect its customers when the law, state, or authority failed in doing so for the banks (Pauline W.J. 

van Esterik-Plasmeijer, & van Raaij, W. Fred, 2017). 

 

Rapid technology development is forcing the banking industry to follow suit. Transformation of people‟s 

civilization and culture at its peak in the industrial revolution 4.0. is giving birth to the automation concept. 

Machines are deployed to replace human labour to increase the efficiency of time, human resources, and costs 

for the industrial actors. The digital banking and financial technology are the very product in response to the 
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need of innovation around banking industry‟s environment. It is unfortunate that the current statutory 

regulations still leave this innovation meaningless due to the absence of rigid regulation for a proper customer 

data protection (Naser, N., 2019). 

 

The mentioned description escorts the authors to question: how could the bank as the agent of trust can get a fair 

and certain protection in performing duty to safeguard the customer‟s data and information. 

 

METHOD 

 

This research was completed through normative juridical method. It is a deductive approach which started from 

the analysis made to the articles in the laws and regulations (LP3M Adil Indonesia, 2011) followed by the 

examination conducted to the theories, concepts, principles, and laws in connection to the confidential 

information of the study subjects: the banks and the existing protection for them and their customers. 

 

This research is descriptive-analytical; the authors expect that the result of this research may provide a 

comprehensive, systematic, and in-depth description to the situation or phenomenon in all matters related to the 

bank's confidential information and the protection for the bank and its customer. 

 

The data resulting from this research were analysed through the qualitative juridical approach in producing 

descriptive data; it was then examined to answer the main subject matters studied. This research report's nature 

and form are descriptive-analytical; it involves an analysis of literary study to achieve clarity on the subject 

matter. 

 

RESULTS AND DISCUSSION 

 

Depositing customers and the banks are putting their legal relationship based on a contractual agreement, it 

grants a natural and appropriate legal protection for the customer interests. Article 1339 of the Civil Code has 

reinforced the notion of covenant principle that basically binds expressed matters. However, this also 

automatically refer to all implied issues, which, according to its nature required by the sense of appropriateness, 

customary law, or the laws (David-Jan Jansen & Robert Mosch & Carin van der Cruijsen, 2013). 

 

Banking protection for the depositing customers and their savings in Indonesia are promulgated under the 

Article 1 paragraph 28, Article 40, Article 47, and Article 47A of the Banking Law. The regulation entails an 

obligation for the banks to provide individual protection to their customers. 

 

Confidentiality obligation for the banks is regulated under the Article 40 of the Banking Law. It is stated 

thereunder that banks must keep the description of their depositing customers and their depositors as 

confidential. In violation to this notion, the sanction shall be regulated under Article 47 Paragraph (2) of the 

Banking Law. Members of the Board of Commissioners, Directors, bank employees, or other affiliated parties 

who deliberately provide information that must have been kept as confidential according to Article 40, shall be 

punishable by imprisonment of at least 2 (two) years and a maximum of 4 (four) years as well as fines of at least 

Rp 4,000,000,000.00 (four billion rupiahs) and a maximum of Rp 8,000,000,000.00 (eight billion rupiahs). 

 

Article 47 of the Banking Law also regulates provisions on the third parties who force the bank to provide data 

or information unrightfully (disclosing bank confidentiality). Under Article 47 Paragraph (1) of the Banking 

Law, without the written order or permission from the authorized financial institution, namely the Bank of 

Indonesia (currently the authority is transferred to the Financial Services Authority) as referred to in Article 41, 

Article 41A, and Article 42, any person who deliberately forces a bank or its affiliated parties to provide 

information related to the confidentiality of the bank shall be punishable by imprisonment of at least 2 (two) 

years and a maximum of 4 (four) years as well as fines of at least IDR 10,000,000,000.00 (ten billion rupiahs) 

and a maximum of IDR 200,000,000,000.00 (two hundred billion rupiahs). 

 

In addition to the provisions stipulated in the Article 40 and Article 47 of the Banking Law, there are Financial 

Services Authority Regulation Number 1/POJK.07/2013 concerning the Consumer Protection in the Financial 

Services Sector and Financial Services Authority Circular Letter Number 14/SEOJK.07/2014 concerning the 

Data Confidentiality and Security and/or Consumer Personal Information, which regulates the implementation 

of the confidentiality principles and the personal data and/or information security of the customer. 
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Article 31 of the Financial Services Sector Authority Regulation Number 1/POJK.07/2013 stipulates that 

Business Actors in the Financial Services are prohibited in any way to provide their customer's data and/or 

information to the third parties. This prohibition cannot be applied if the customer has given a written consent 

and/or required by the rules and regulations. If a Business Actor in the Financial Service obtained personal data 

and/or information of a person and/or a group of people from another party to use them for their activities, they 

must obtain a written statement consisting of approval from the owner of the data and/or information. The 

person and/or group of people in concern must willingly provide their personal data and/or information to any 

party, including the Business Actors in the Financial Service. 

 

The Financial Services Authority Circular Letter Number 14/SEOJK.07/2014 regulates the protection of the 

confidentiality and security of the customer's personal data/information strictly. The circular letter prohibits 

business actors in the financial service to provide their customer's data and/or information to third parties. The 

prohibition above shall be exempted in the event of written consent from the customer and/or required by the 

rules and regulations. 

 

Suppose the customer agrees to give their personal data/information in writing. In that case, a business actor in 

the financial services may share this data/information for such a purpose decided between them and for such a 

purpose only. The approval may be given in a agree or disagree form or by providing a sign of approval in a 

document and/or product and/or service agreement (Ercsey I., 2017). 

 

In case the Business Actor in the Financial Service obtains personal data and/or information from other parties 

and intend to use it for its activities, the business actor must ensure that the other parties have received written 

approval from the relevant owner of the personal data and/or information, including the Business Actor in the 

Financial Services (Fungácová, Z., Hasan, I. & Weill, L., 2016). 

 

As may be seen from the elaboration above, the civil law has already regulated the bank's obligations to protect 

its confidentiality (bank contractual obligations), likewise within the criminal law (Article 40 of the Banking 

Law). Bank‟s obligation in terms of the civil regime is arising from the fiduciary relation, and confidential 

relationship between itself and its customer (Butzbach, O., 2014). 

 

The relationship between the bank and its customer entails trust and confidentiality in nature. This a given moral 

obligation between them that will eventually lead into a contractual relationship, as regulated under the Article 1 

paragraph 17 and 28 of the Banking Law. These regulations contain an implied understanding that the bank 

must keep the information of the depositing customer and their deposit as confidential. 

 

Problem to this day, however, the authority or the law itself often times request for a disclosure of customer‟s 

data who have indicated or alleged with involvement in a criminal act or related to the obligation to report 

financial or personal data of their customers to the authority according to the applicable regulation, namely the 

report specifically submitted to the Financial Transaction Report and Analysis Centre as well as to the 

Directorate General of Taxes. Meanwhile actually in carrying their business, banks cannot know for sure about 

their customers' profile; they cannot assure the origin of their customers' transactions and deposit funds. The 

customers may choose to hide the truth about their data or savings (Sønderskov, K. M. & Dinesen, P. T., 2016).  

 

The investigator may request banks to block accounts with the indication of a criminal act and confiscate the 

account upon request. The issuance of stipulation for such purpose is currently using guidelines from the 

Circular Letter from the Police Force Department Number 028/9/I/EK/67 dated on the 13 September 1967. The 

investigator's blocking request letter must be signed by the Resort Police Chief of the Republic of Indonesia or a 

police officer with the least rank of Chief Commissioner of Police. Hence, the bank shall process the 

investigator request in blocking customers' accounts by taking into consideration and using the correct legal 

basis. 

 

For further examination, for example, to be aware of the amount of balance in the confiscated customer's 

account, the police must obtain prior written permission from the Financial Services Authority following the 

bank's confidentiality provisions as stipulated under the Article 42 of the Banking Law, or with the approval and 

power of attorney from the account owner (Article 44A of the Banking Law). 

 

Revocation or confiscation of blocked accounts may only be made by the relevant parties who made the bank 

accounts from the first place. Following the provisions in the Police Letter to the Pangdak Number Pol. 

4/260/TPC/DEOP/X/70 dated the 31 October 1970 and the Bank Indonesia Circular Letter Number 3/843 



5 
 

 
 
 
 

UPPB/PbB dated on the 30 January 1971. The mentioned confiscation or blockage is supposedly still in line 

with the bank‟s confidentiality obligation to its customer personal and financial data. As cited from the Criminal 

Procedure Code 1946 (Republic of Indonesia), confiscation is a series of acts made by the investigator to take 

over and/or keep movable, tangible, or intangible objects under control for the burden of proof in the 

investigation, prosecution, and examination upon the Court. (Criminal Procedural Code 1946, Article 1 

paragraph 16) This means that the confiscation does not involve disclosure of data by any means. 

 

Specific for the blockage or confiscation of bank accounts due to the Court's stipulation or decision, the 

investigator or the bailiff still require permission from the Financial Services Authority to obtain the customers' 

personal and financial data. Unless the Court stipulation or decision does not require the bank to disclose its 

confidentiality, then the permission from the Financial Services Authority shall no longer be required. 

 

The regulation on the disclosure of bank's confidential information as stipulated under the Article 42 of the 

Banking Law permits the Financial Services Authority to grant access to the police, prosecutors, or judges to 

obtain information on the suspect's or defendant's savings from the bank for the purpose or the interest of 

judiciary proceedings in criminal cases. The access must be made in writing upon the written request from the 

Chief of Police of the Republic of Indonesia, the Attorney General, or the Chairman of the Supreme Court by 

stating the name and position of the police, prosecutor, or judge in need of the information, along with the name 

of the suspect/defendant, the reason for the need of information and the relation between the criminal case under 

their responsibility with the information requested. 

 

Now, how can the authority and the government provide adequate sense of security to the banks to fulfil its 

obligation in maintaining confidentiality of their customer‟s personal and savings data, if the banks have to 

constantly comply to the disclosure of confidential information upon request from the authority upon request, 

without the ability to refuse or even negotiate? 

 

It is indeed that the Indonesian government provide many privileges for the banking institution as reflected in 

the precautionary principle in the Article 2 of the Banking Law. This article entails that in running their 

business, the banks are obligated to perform internal and external instruments. Some of the example of the 

internal instruments are the knowing your customers principles, good corporate governance, risk management, 

etc (Veggeland, N., 2018). Meanwhile, the external instruments consisting of the 5 Character analysis. The 

banks may freely use these instruments either as their “shield” or “sword” (Kaasa, A., 2016). 

 

Suppose the banks use the instruments as shield, they can use it to protect themselves and their customers and 

become the very representative of the “agent of trust.” Unfortunately, the privilege entitles the banks to also 

attack that very same customer. Currently, banks have an excellent self-protection mechanism granted by the 

government against their customers. This might as well change the banks‟ title as “anti-trust agent” instead 

(Elvin, A. & Habibov, N., 2017). 

 

In this sense, the author views that the best practice the banks may perform is to use both the “sword” and 

“shield” in balance. Hence, they can represent their title as the agent of trust in a mutually beneficial relationship 

of "symbiotic mutualism" (Kaasa, A., 2016). 

 

According to the description above, it is safe to conclude that Indonesia's current banking protection, primarily 

related to depositing customers' personal data and savings, is quite sufficient. There have been written rules or 

provisions regulating severe sanctions for violating the personal data protection in the Banking Law and its 

derivatives, namely the Financial Services Sector Authority Regulation and the Financial Services Authority 

Circular Letter. With such a weapon, the banks can manifest their function as the agent of trust. Nonetheless, 

there has been no rigid and written law from the authority to protect the banks, in this regard, the Financial 

Services Authority. 

 

The mentioned condition occurs due to the provisions in Article 4 of the Banking Law. The banks are designed 

to support the national development to enhance equality, economic growth, and national stability in public 

welfare. Article 4 has positioned the bank as an instrument or government's tool; hence it cannot be viewed as an 

independent institution. The government may treat the bank at will, leaving the bank powerless and unable to 

refuse the government's policies. Whatever adverse effects that might have resulted to the bank, the banks are 

defenceless, especially for the Taxes' purposes, and report to the Financial Transaction Reports and Analysis 

Centre. 
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To proof that Indonesia's banking authority, in this sense, the Financial Service Authority, is providing no 

protection to the banking industry, one must review several written rules or regulations: First, the Law Number 9 

of 2017 concerning the Establishment of Government Regulations in lieu of Law Number 1 of 2017 concerning 

the Access to Financial Information for the Taxation Purposes to become the Law which is implemented by the 

Regulation of the Minister of Finance of the Republic of Indonesia Number 19/PMK.03/2018 dated on the 19 

February 2018 concerning the Second Amendment to the Regulation of the Minister of Finance Number 

70/PMK.03/2017 concerning the Technical Guidelines on the information regarding the Access to Financial 

Information for the Taxation Purposes; the Regulation of the Minister of Finance of the Republic of Indonesia 

Number 49/PMK.03/2019 dated on the 26 April 2019 concerning the Procedures for Implementing Mutual 

Agreement Procedures; and the Ministry of Finance of the Republic of Indonesia Directorate General of Taxes 

Circular Letter Number 16-SE/PJ/2017 concerning the Access to Request of Information and/or Evidence or 

Information Related to the Access to Financial Information for the Taxation Purposes. 

 

Through this law and its derivative regulations, the banks are obligated to report the financial condition of either 

the individual customers with an absolute minimum nominal of transactions or the institutional customers with 

an unlimited number of transactions to the Directorate General of Taxes. The Directorate General of Taxes may 

request the customer's information as evidence without prior permission from the Financial Services Authority; 

instead, the Access to Financial Information for the Tax Purposes Government Regulationin lieu of Law 2017 

deems that an application letter signed by the Director-General of Taxes is sufficient. 

 

Second, the Law Number 8 of 2020 concerning the Prevention and Eradication of Money Laundering. Its Article 

23 Paragraph (1) obligated the banks to submit reports to the Financial Transaction Reports and Analysis Centre, 

including: 

1) suspicious financial transactions; 

2) cash financial transactions in an amount of at least Rp. 500,000,000.00 (five hundred million rupiahs) 

or in a foreign currency with an equivalent value, made in either one transaction or several transactions 

within 1 (one) business day; and/or 

3) transfer of funds to and from abroad. 

Further, Article 72 Paragraphs (1) and (5) regulate that for money laundering cases' examination. Investigators, 

public prosecutors, or judges have the authority to request the bank to provide written information on assets of: 

1) a person reported by the Financial Transaction Reports and Analysis Centre to the investigators; 

2) suspects; or 

3) the defendants, 

with a request letter signed by: 

1) the Head of the National Police of the Republic of Indonesia or the Chief of the Regional Police, in 

case the request is filed by an investigator from the Indonesian National Police; 

2) Head of an agency or institution or commission, in case the request is filed by an investigator other 

than from the Indonesian National Police; 

3) Attorney General or the Head of the High Prosecutor's Office in case the request is filed by the 

investigating prosecutor and/or public prosecutor, or 

4) the Chief of Panel Judges examining the case. 

Third, the Law Number 5 of 2018 concerning Amendment of the Law Number 15 of 2003 concerning the 

Stipulation of the Government Regulations in lieu of Law Number 1 of 2002 concerning the Eradication of 

Criminal Act of Terrorism to become the Law. Article 30 of such law stipulates that for the purpose of 

examination in the terrorism cases, then the investigators, public prosecutors, or judges are authorized to request 

information from the banks and the financial services institutions on the assets of any person known or 

reasonably suspected of committing an act of terrorism, through a request letter signed by a. the Head of 

Regional Police or any officials with the same level of authority at the central level in case the request is filed 

by: 

1) Investigator, 

2) Head of the High Prosecutor's Office if the request is filed by the public prosecutor; and 

3) Chief of Panel Judges examining the case. 
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The rules governing the bank's confidentiality and other financial transactions do not apply to the investigator, 

public prosecutors, or judges in requesting such information. 

 

Fourth, the Law Number 19 of 2019 concerning the Second Amendment of the Law Number 30 of 2002 

concerning the Corruption Eradication Commission. The Article 12 and Article 47 of such law stipulate that in 

carrying out the interrogation, investigation, and prosecution, the Corruption Eradication Commission has the 

authority to request information from the banks or other financial institutions on the suspect‟s or defendant‟s 

financial situation. 

 

The Corruption Eradication Commission must hand over an official letter signed by at least its Deputy or 

Secretary-General on behalf of the Chairman to request all kinds of data, information, and confirmation. The 

Directorate of Banking Research and Regulation (2005) stipulates that the commission may also assign an 

employee under a writ/assignment letter signed by the same. In the investigation process, the investigators may 

search and confiscate according to the Supervisory Board's written permission. This confiscation permit is not 

issued by the Head of the District Court. 

 

Fifth, the Law Number 35 of 2009 concerning Narcotics, in its Article 80 it is stipulated that the National 

Narcotics Agency investigators have the authority to obtain information from the bank or other financial 

institution on a suspect's financial condition. The exercise of this authority is centralized to the specific level of 

position authorized to submit the request letter to the bank, namely the Head of the National Narcotics Agency, 

Eradication Deputy of the National Narcotics Agency, and the Director of the Detainee, Evidence and Asset 

Control of the National Narcotics Agency. 

 

Sixth, the Article 38 of the Code of Criminal Procedure, which becomes the legal basis for the investigator to 

take over and/or keep either movable or immovable, tangible or intangible objects under his control, for 

vindication in the investigations, prosecutions, and trials. The current real-life practice of Article 38 shows that it 

is often used as the legal basis for the investigators to request confiscation of documents and funds from the 

suspect's bank accounts with less hassle. The investigators often face difficulties in obtaining data/information 

from the banks due to the banking confidentiality provisions. Any kind of data/information disclosure requires 

prior approval from the account's owner or permission from the Financial Services Authority, which is 

sometimes hard to acquire. 

 

The Head of the District Court may give a confiscation permit; with this permission, the investigator can easily 

obtain the necessary data/information even though it is confidential for the bank and not meant to be shared with 

the act of confiscation. The confiscation permit is supposed to only grant the investigator with the authority to 

receive the confiscation document without obtaining the data/information within. However, in the current 

practice of document transfer between the bank and the investigator, there is a time where the investigator must 

sign a receipt of transfer during the document hand over, and the document itself is in an unsealed condition. 

Despite no rigid permission for the investigator to obtain the confidential data/information, they can still easily 

find out, read and study the confidential data/information from the confiscated account in between such 

confiscation processes (Agnihotri, A., Gupta, S., 2019). 

 

According to the Article 2 of the Government Regulation in lieu of Law Number 1 of 2017 concerning the 

Access to Financial Information for the Taxation Purposes to and its derivatives; Articles 23 and 72 of Law 

concerning the Prevention and Eradication of Money Laundering; Article 30 of the Law concerning Terrorism; 

Articles 12 and 47 of the Law concerning Corruption Eradication Commission; Article 80 of the Law 

concerning Narcotics; and Article 38 of the Code of Criminal Procedures; it is stipulated that banks cannot 

refuse to comply with the obligation to report the financial condition of a person or entity as stated above, 

neither they can refuse to provide data/information or documents requested by the investigators. In this sense, 

the banks are rendered powerless and unable to protect the good faith from their customers who might have done 

nothing wrong. Instead, they must comply to the obligation to report the persons who fall under certain criteria 

from the Directorate General or considered as suspicious by the Financial Transaction Reports and Analysis 

Centre. All of the above are caused by the inaction of the Financial Services Authority in doing nothing to 

mitigate the condition. 

 

Unfortunately, the Financial Services Authority's inaction is understandable. In this regard, the government does 

not equip the Financial Services Authority with the power to prevent or defend the banks from reporting the 

complex transactions or refuse the permission request to disclose their data or information. 
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The author views that in this regard, the government must add certain policies to enable the Financial Services 

Authority to protect the banks, one of which is through a three-party meeting or quadruple helix among the 

authority (Financial Services Authority and the Bank of Indonesia), academicians, and the bank associations at 

the time of granting permission from the authority (currently the Financial Services Authority) investigators. 

 

It is doable for the state to provide both direct and indirect protection to the banks. The indirect protection may 

be made through the banks' supervisory or regulatory function currently exercised by the Financial Services 

Authority. One of the examples is the mandatory provision for the management and officials in the public banks 

to take and go through the risk management certification as obligated in Law Number 21 of 2011 concerning the 

Financial Services Authority. 

 

Meanwhile, direct protection may be made through explicit citation and regulations in the laws or its derivative 

provisions concerning banking protection. It is currently unavailable in Indonesian rules and regulations or law. 

Therefore, the author views that the government needs to amend the Law Number 21 of 2011 concerning the 

Financial Services Authority by adding its protecting function in this regard. 

 

Indeed, Indonesia's existing written laws are already adequate and should be considered very good, as stated 

above. The banks can protect their customers well in an active protection mode, manifesting the banks as the 

agent of trust. Nonetheless, there is an absence of umbrella protection in written laws to protect the banks from 

the government's authority. 

 

The banks often have to face the third party such as the investigators and other law enforcement officials, who 

unfortunately are not law-abiding subjects. In the face of such problems, the banks are left with neither 

protection nor defence; they are left alone and treated as objects instead of the examination subjects. Even the 

financing authority such as the Bank of Indonesia (currently the Financial Services Authority) can easily permit 

the investigators to examine and request any banks' information. Simultaneously, as the Financial Services 

Authority, it should have come forward to "protect" banks (Prince, T., 2017). 

 

The authors consider that any party, including the government, should not have treated the banks arbitrarily, 

whether it is regulated under the applicable laws or not. All parties must see and place the bank as an important 

subject that must be protected. The absence of legal protection from the authority or the law towards the banks is 

leaving the banks powerless when investigators or other law enforcement officials are requesting permission to 

access the confidential data/information of their customers or transactions or request some reports under the 

applicable regulations. The non-existence of the banking protection shall, in turn erodes the bank's position as 

the agent of trust, previously formed through the active protection mechanism (Reiersen, J., 2017). The public 

will begin to realize that the bank can hardly protect their interest as customers at the cost of banking protection 

unavailability from the government. This condition must be improved. 

 

As a comparison, countries such as Switzerland and Singapore tend to be the investor's favorite since the 

banking authorities in these countries are given the power to protect them from disclosing their confidential 

data/information. It explains why the two countries have a stronger economic condition than Indonesia; they 

become far more developed countries. Banking institutions can draw funds from the customers and manage 

them to generate income; the banks hold one of the critical roles and positions in these countries' development 

process (Rogowski, R., 2017). 

 

In this sense, it is safe to conclude that insofar a state considers that banks are essential subjects in need of 

protection; the government will equip the banking authority to enforce security to the banks. The clear gap 

between the active and umbrella protection for the bank from the banking authority might be seen in the Figure 

1 as attached. Amendment to the accurate policies will close this gap and eventually leads to a balance active 

and umbrella protection for the banking institution from the government (Szkudlarek, P., & Biglieri, J.V., 2016). 

 

CONCLUSION 

 

Protection to the bank as an agent of trust will harness the sense of justice and legal certainty for their 

customers. As the current banking protection entails individual protection only, the government must change the 

regulation to ensure systemic or umbrella protection for the customers that involve all stakeholders to the 

banking institution. 
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To manifest the systemic or umbrella protection, the government must improve the Financial Services 

Authority's function as the superior banking authority by adding its powers to protect the bank. Such a change 

requires an amendment to the Law Number 21 of 2011 concerning the Financial Services Authority and the 

current Banking Law, particularly Article 4. Thus, the bank shall no longer hold a position as an instrument, yet 

it shall become a partner subject or an independent financial institution. This will prevent other parties, 

including the government itself, to interfere with the banking errands and enable the banks to manifest their real 

goal as the agents of trust. As a Welfare State, customer protection must have become one of the state agendas 

for the Republic of Indonesia; hence the enhance of banking protection shall be in line with the state or 

government function in this regard. 

 

Bearing in mind that the current economic globalization attracts more and more demands and challenges, not to 

mention the implementation of the Asian Economic Community zone, especially for finance and banking 

sectors in 2020, such an amendment to both laws mentioned are imperative and must be immediately 

executable. 
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